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COMMENTS OF BELLSOUTH

BellSouth corporation and BellSouth Telecommunications,

Inc. ("BellSouth") hereby offer comment in the captioned

proceeding in response to the Commission's Report and Order

and Further Notice of Proposed Rulemaking ("FNPRM"), FCC 94

39, released March 30, 1994, 59 Fed. Reg. 19066 (April 15,

1994.)

BellSouth supports the hierarchy adopted by the

Commission for the regulation of the cable television

industry. That hierarchy provides that where effective

competition exists, no rate regulation is applicable. In

the absence of effective competition, a benchmark/price cap

approach provides the primary regulatory regime. A

streamlined version of cost of service regulation is adopted

only as a secondary approach. 1 This hierarchy imposes

regulation only in the absence of effective competition, and

FNPBM at para. 25.
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then only to the extent necessary to fulfill the

congressional mandate contained in the Cable Act of 1992.

Bellsouth concurs with the Commission's determination

that a pure price cap approach best meets the Congressional

mandate to insure that rates for regulated cable services

are reasonable. 2 A pure price cap approach is an effective

means of regulating companies in a market where competition

is emerging. with the convergence of cable television and

telecommunications technologies, it is critically important

that regulatory parity be achieved for these two industries,

and that the regulatory regime provide the proper incentives

for efficiency, capital formation and infrastructure

development. 3 A pure price regulation plan best achieves

these goals. 4 In the remainder of these comments, BellSouth

will evaluate specific aspects of the Commission's

regulation of cable television companies against a goal of

pure price regulation.

For those cable operators electing cost of service

regulation and for those operators that seek to adjust

FNPBM at para. 4.

3 The Commission recognizes the need for regulatory
parity between cable television companies and telephone
companies in the FNPBM at para. 319.

4 While advocating a "pure" price cap regulatory model
for both the cable television and telephone industries,
BellSouth is mindful that the current price cap model
applied to Local Exchange Carriers ("LECs") is far from
ideal. BellSouth has made specific recommendations for
change in the LEC price cap plan in its comments in CC
Docket No. 94-1.
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benchmark/price cap rates for affiliated programming costs,

the Commission has adopted affiliate transaction rules

patterned after those presently applicable to telephone

companies. S

The existing affiliate transaction rules are codified

as Section 76.924 of the Rules. That section provides a

hierarchy for transfer prices between cable operators and

their affiliates. Where the invoice price is determined by

a prevailing company price, that price shall be used. A

prevailing company price exists when there has been a

"substantial number" of like transactions with

nonaffiliates. The existence of a "substantial number" of

arms-length transactions with non-affiliates provides

adequate assurance that the transfer price reflects fair

market value.

In the absence of a prevailing company price, the

existing rules require that services provided between

affiliates shall be priced at "cost". The Commission has

previously recognized that "cost" provides a reasonable

surrogate for market price where it is impractical to obtain

a direct estimate of market value. 6 For asset transfers,

the existing rules require that assets transferred into

FNPBM at paras. 262 et seg.

6 ~,~, AT&T Information Systems y. FCC, 854 F.2d
1442, 1446-47 (D.C. Cir. 1988); In the Matter of Procedures
for Implementing the Detariffing of Customer Premises
Equipment and Enhanced Services (Second Computer Inquiry), 6
FCC Red 6066 (1991).
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regulation be priced at the lower of cost or fair market

value. Assets transferred out of regulation are priced at

the higher of cost or fair market value. These asymmetrical

rules result in a systematic benefit to the regulated

operations.' BellSouth believes that these rules are more

than adequate to protect consumers from abusive behavior in

the area of affiliate transactions.

In the notice portion of the FNPRM, the Commission

proposes to impose on cable operators the far more onerous

affiliate transaction rules proposed for telephone companies

in the Telco Notice. 8 The limited additional protection

that the pUblic would derive from the proposed rules does

not begin to justify the massive additional burden that the

proposed rules would impose.

Most of the increase in administrative costs comes from

two of the proposals in the FNPBM: the proposal to curtail

severely the use of prevailing company price as a valuation

method; and the proposal to apply the present asset transfer

rules to the provision of services. 9 The former proposal

, BellSouth has advocated the elimination of the
asymmetrical asset transfer rules applicable to telephone
companies. BellSouth likewise believes that the existing
asset transfer rules applicable to cable operators go beyond
what is necessary to provide adequate consumer protection.

8 Amendment to Parts 32 and 64 of the Commission's
Rules to Account for Transactions between Carriers and Their
Nonregulated Affiliates, Notice of Proposed RUlemaking, CC
Docket No. 93-251, 8 FCC Rcd 8071 (1993) ("Telco Notice").
FNRPM at para. 261, n.519.

9 FNPBM at para. 309.
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will increase administrative costs by increasing the number

of transactions that will be valued using the more

cumbersome default standard. The application of the present

asset transfer rules to services will require that the cable

operator determine not only the cost of such services, but

also their estimated fair market value. In the context of

asset transfers, this requirement is manageable, although

burdensome, because physical assets can be valued using

fairly straightforward and generally understood

methodologies. By contrast, services are provided to

affiliates on a far more frequent basis, and there are no

comparable, widely available methodologies for determining

the fair market value of most services. Thus, the

curtailment of prevailing company prices and the extension

of the present asset transfer rules to services will greatly

increase costs and uncertainty to cable operators.

In response to the Telco Notice, BellSouth retained

Theodore Barry & Associates ("TB&A") to evaluate the

feasibility of obtaining estimated fair market value

("EFMV") analyses for services transactions, as would be

required under the proposed rules for affiliate

transactions. TB&A concluded that the proposed rules were

unnecessary, impractical, and prohibitively expensive. True

estimates of fair market value would not be available for

most service-based affiliate transactions as the majority

involve knowledge-based transactions for which equivalents
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in the market place are non-existent or surrogates are

difficult to find. Furthermore, the cost to acquire EFMV

for services transactions would be prohibitive. TB&A

estimates that the predominant knowledge-based transactions

would cost $70,000 per evaluation per transaction. The less

difficult EFMV for transaction-based services would cost an

estimated $40,000 per evaluation per transaction. Finally,

the output of the EFMV analyses would be inherently

unreliable as a consistent method would not be feasible due

to the variety of possible evaluation methods for the

diverse array of services evaluated.

TB&A conservatively estimated a portion of the

recurring annual cost to BellSouth and its affiliates to

meet the EFMV study requirement of the proposed rules to be

$14.4 million. This estimate did not include the initial

"one-time" implementation costs, the increased internal

costs needed to monitor the new process, or the cost of lost

efficiencies from a reduction in beneficial affiliate

transactions. The actual cost burden of the proposed rules

would be significantly higher than the amount quantified by

TB&A. Despite this huge cost burden, TB&A was unable to

identify any tangible benefit to customers associated with

the proposed rules.

The application of these proposed rules to cable

operators makes no more sense than their application to

telephone companies. The rules changes proposed in the
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FNPBM would require cable operators to incur massive new

administrative costs that would not result in any increase

in output. Hence, they would reduce the productivity of

cable operators and increase their costs without any

noticeable consumer benefit. As such, the proposed rules

are inconsistent with the Commission's overall regulatory

goals and the public interest.

In addition to the burden on the cable operators,

adoption of the proposed rules would impose substantial new

costs on the Commission and the pUblic. The FNPRM provides

no guidance on how cable operators are to estimate fair

market value of services. In the absence of clear

standards, there is certain to be disagreement between the

cable operators and the Commission staff on methodologies,

procedures and results. Such uncertainty inevitably imposes

additional requirements for staff resources at the

Commission. At a time when Commission staff resources are

already strained, the adoption of rules that will further

burden those resources should be avoided unless clearly

necessary to fulfill the Commission's responsibilities to

the pUblic. As demonstrated above, this is not such a case.

Both the cable operators and the Commission will incur

substantial cost increases with little, if any, pUblic

benefit.

In the FNPRM, the Commission proposes to adopt an

accounting system for cable television operators that is a
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simplified version of the Commission's current Part 32 rules

applicable to telephone companies. The Commission also

proposes to exempt from these requirements companies that

are currently required to maintain their accounts in

accordance with Part 32. 10 BellSouth concurs with the

Commission's conclusion that a simplified version of the

Part 32 Rules will provide the basic accounting data

necessary to implement cost-of-service regulation, and that

companies that are required to maintain their accounts in

conformance with Part 32 should not have to maintain

separate accounting systems for their telephone and cable

operations.

In the FNPRM, the Commission determined that it need

not prescribe depreciation rates for cable television

companies. II This is an area where regulatory parity

between cable television companies and telephone companies

is critical. With the convergence of technologies and the

emerging competition between these industries, a regulatory

regime in which cable television companies are free to

recover their capital on a timely basis sUbject only to

regulatory oversight, while telephone companies are saddled

FNPRM at para. 308.

11 FNPBM at para. 133. "Further, we believe a
depreciation prescription requirement would impose
unjustified burdens without providing a balancing benefit to
subscribers. Instead, regulators will closely monitor
industry depreciation practices and carefully review
depreciation showings in individual cost proceedings to
assure that these depreciation practices are reasonable."
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by regulators with costly, untimely and inadequate

depreciation practices, is patently contrary to the pUblic

interest.

The FNPBM discusses the "price cap carrier option"

adopted by the Commission for AT&T (but not for the price

cap LECs) in the Simplification Qrder. 12 BellSouth has

pending before the Commission a Petition for Reconsideration

of the simplification Order, in which BellSouth requests

that the "price cap carrier option" be extended to the price

cap LECs. The Commission's determination in this proceeding

that the pUblic interest does not require that it regulate

the depreciation rates of cable television companies -- even

those SUbject to cost-of-service regulation -- highlights

12 Simplification of the Depreciation Prescription
Process, Report and Order, 8 FCC Red 8025 (1993)
("Simplification Order").
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the error committed in the Simplification Order. Rather

than impose unnecessary regulation on the cable television

industry, BellSouth urges the Commission to achieve

regulatory parity by eliminating unnecessary regulation of

LEe depreciation rates on reconsideration of the

simplification Order.

Respectfully SUbmitted,

N.E.

BELLSOUTH CORPORATION AND
BELLSOUTH TELECOMMUNICATIONS, INC.

By

M. obert Suther!
Michael A. Tanner
4300 Southern Bell Center
675 West Peachtree street,
Atlanta, Georgia 30375
404 529-3854

July 1, 1994
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CERTIFICATE OF SERVICE

I hereby certify that I have this 1st day of July,

1994, serviced all parties to this action with a copy of the

foregoing COMMENTS reference to MM Docket No. 93-215 and CS

Docket No. 94-28, by placing a true and correct copy of the

same in the united States Mail, postage prepaid, addressed

to the parties as set forth on the attached service list.
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